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 1.  TIME:  8:30   CASE#: MSC11-01552 
CASE NAME: HOWARD VS GC SERVICES 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY GC 
SERVICES LIMITED PARTNERSHIP 
* TENTATIVE RULING: * 
 
 Defendant GC Services Limited Partnership’s (“GCS”) motion for judgment on the 
pleadings is granted without leave to amend.  With respect to the fourth cause of action for 
declaratory relief, the court finds there is no present controversy.  The traffic citation at issue has 
been dismissed according to Los Angeles Superior Court records.  See GCS’s RJN, Exhibit E.  
The class action allegations have also been dismissed, and that dismissal affirmed on appeal.  
See GCS’s RJN, Exhibit F. 

 The purpose of declaratory relief is to resolve controversies before they lead to 
repudiation of obligations, invasion of rights or perpetration of wrongs.  See Environmental 
Defense Project of Sierra County v. County of Sierra (2008) 158 Cal.App.4th 877, 884.  The 
“actual controversy” contemplated by CCP Section 1060 embraces “a probable future 
controversy relating to the legal rights and duties of the parties.  For a probable future 
controversy to constitute an actual controversy, however, the probable future controversy must 
be ripe.  A controversy is “ripe” when it has reached, but has not passed, the point that the facts 
have sufficiently congealed to permit an intelligent and useful decision to be made.”  See Sierra 
County, supra, 158 Cal.App.4th at 885.   

 Here, the controversy has well-passed.  The Los Angeles Superior Court dismissed the 
traffic citation against Plaintiff on August 31, 2011, almost five years ago.  There is no collection 
effort by GCS because there is no debt owed to the Los Angeles Superior Court.   

 Plaintiff makes two arguments:  (1) GCS can still collect on the debt until there is a 
judgment telling it not to, and (2) GCS is still sending out letters like the kind Plaintiff received.  
GCS cannot collect on a debt that no longer exists.  The Los Angeles Superior Court dismissed 
the traffic citation and penalty for nonappearance against Plaintiff.  And, there is no longer any 
pending class action, so Plaintiff has no standing to assert claims from GCS’s letter to other 
persons who may owe money on traffic citations.   

 As to the fifth cause of action for unfair business practices, this court recognizes that it 
has overruled two demurrers to this cause of action on the same grounds as GCS is asserting 
here and that CCP Section 438(g) appears to prohibit GCS from making this argument anew.  
However, this case is now in an entirely different procedural posture, with this court analyzing 
only whether Plaintiff, and not the class, has recoverable relief.  See also Le Francois v. Goel 
(2005) 35 Cal.4th 1094, 1104-1105 (even if the Plaintiffs have not met the statutory requirements 
of CCP Section 1008, Section 1008 does not restrict the court’s authority to reconsider its prior 
interim rulings on its own motion under its inherent power to correct errors in those rulings) 

 GCS moves for judgment on the pleadings as to the fifth cause of action on the grounds 
that Plaintiff has suffered no recoverable relief.  Damages are not recoverable under the Unfair 
Competition Law (“UCL”).  See Korea Supply Co. v. Bank of America (2003) 29 Cal.4th 1134, 
1144, 1149 (“Any award that plaintiff would recover from defendants would not be restitutionary 
as it would not replace any money or property that defendants took directly from plaintiff); Chern 
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v. Bank of America (1976) 15 Cal.3d 866, 875.  Rather, restitution is the only monetary relief 
available to a private plaintiff who brings a claim under the UCL.  See Bus. & Prof. Code Section 
17204; Korea Supply, supra, 29 Cal.4th at 1144 (“damages cannot be recovered”).   

 Here, there is no possibility for restitution by GCS, as it has nothing to return to Plaintiff.  
GCS never obtained any money from Plaintiff.  Once it learned Plaintiff was not the party 
responsible for the traffic violation, it ceased collection and the case was dismissed.  As to 
damages from notifying GCS of the identity theft or obtaining documentation regarding the 
citation, neither of these creates a claim for restitution.  The only possible characterization of 
monetary loss which could potentially qualify as restitution is Plaintiff’s paying a lawyer to draft a 
letter to GCS about his situation.  (Fourth Amended Complaint, paragraphs 8, 23)  The issue is, 
is the money Plaintiff paid his lawyer “damages” or “restitution.” 

 There are several cases, holding that restitution under the UCL is available even if 
plaintiff did not pay the defendant directly, but paid a third party.    See Troyk v. Farmers Group, 
Inc. (2009) 171 Cal.App.4th 1305, 1314-1315, 1338;  Shersher v. Superior Court (2007) 154 
Cal.App.4th 1491, 1494-1495, 1497; Hirsch v. Bank of America (2003) 107 Cal.App.4th 708, 712, 
717-718, 722.  These cases concern the return of money or property a plaintiff paid to a third 
party, which benefitted the defendant charged with the UCL violation.  GCS never received any 
money for the traffic citation from Plaintiff, nor did Plaintiff pay any money to any third party that 
ultimately benefited GCS.  The traffic case was dismissed and the collection effort halted.  
Hence, the court should use its inherent authority to grant GCS’s motion for judgment on the 
pleadings as to the fifth cause of action for unfair business practices without leave to amend.   

 GCS’ request for judicial notice of Exhibits A through F is granted.  See Evid. Code 
Section 452(d) 

 Plaintiff’s request for judicial notice of Exhibits A and B is denied.    

  
  
 2.  TIME:  8:30   CASE#: MSC12-00902 
CASE NAME: PREFERRED AUTO DEALERS VS. AND 
HEARING ON MOTION TO/FOR ATTORNEY'S FEES PURSUANT TO CCP 
2033.420 FILED BY ANDERSON ENTERPRISES INC., NAPA CHRYSLER INC, 
* TENTATIVE RULING: * 
 
This matter is continued to July 14, 2016 so it may be heard at the same time as the attorney 
fees motion brought under Civil Code Section 1717. 
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 3.  TIME:  8:30   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY BRIAN FAVRO 
* TENTATIVE RULING: * 
 
Defendant Brian Favro’s Motion for Summary Judgment is granted. Plaintiffs’ claims against Mr. 
Favro are barred by the Firefighter’s Rule and neither Civil Code sections 1714.9(a)(1) and (2) 
nor the common law independent cause exception apply. 

The instant consolidated actions arise out of a series of motor vehicle collisions occurring in 
weather conditions described as a “downpour”. While the parties dispute the characterization of 
the “Subject Accident” and “scene”, it is undisputed that Plaintiffs Michael Rattary and Kelly 
Morris as well as firefighter Steve Rogness responded to a report of a multi-car collision on east-
bound Highway 24, east of the Wilder Road overcrossing. After Plaintiffs Rattary, Morris and 
firefighter Rogness arrived at the multi-car collision, Defendant Favro collided with Fire Engine 
Truck Number 43, one of the emergency response vehicles. Plaintiffs Rattary and Morris as well 
as firefighter Rogness approached Defendant Favro, attended to him and instructed him to 
follow them off the highway. While attending to and directing Defendant Favro off the highway, 
another vehicle, uninvolved in any of the prior impacts or collisions, struck Plaintiffs Rattary and 
Morris and firefighter Rogness. 

Defendant Brian Favro moves for summary judgment on Plaintiffs’ Michael Rattary and Kelly 
Morris’s “Motor Vehicle” cause of action against him based in negligence. Favro further moves 
for summary judgment on the Moraga-Orinda Fire District’s “Motor Vehicle” cause of action 
against him based in negligence. (See Motion for Summary Judgment (“Mtn.”) at p. 4). “An 
action in negligence requires a showing that the defendant owed the plaintiff a legal duty, that 
the defendant breached the duty, and that the breach was a proximate or legal cause of injuries 
suffered by the plaintiff.” Bryant v. Glastetter, 32 Cal. App. 4th 770, 777 (1995)(internal citations 
omitted). 

Favro contends that summary judgment is appropriate on the following grounds: 1) he owed 
plaintiffs no duty of care; 2) he was not the proximate cause of plaintiffs’ injuries; and, 3) the 
Firefighter’s Rule prevents plaintiffs recovering against Defendant Favro for their injuries. 

“A defendant moving for summary judgment bears the initial burden to show the plaintiff's action 
has no merit. The defendant can meet that burden by either showing the plaintiff cannot 
establish one or more elements of his or her cause of action or there is a complete defense to 
the claim.” Carlsen v. Koivumaki, 227 Cal. App. 4th 879, 889 (2014)(internal quotations and 
citations omitted). Once the defendant meets that burden, the burden shifts to the plaintiff to 
present evidence establishing a triable issue exists on one or more material facts…an issue of 
fact is not raised by cryptic, broadly phrased, and conclusory assertions, or mere possibilities. 
Id. Where the material facts are not in dispute and the parties simply dispute the legal 
significance of the facts, the matter may be resolved on summary judgment as a matter of law. 
Puentes v. Wells Fargo Home Mortgage, Inc., 160 Cal. App. 4th 638, 642-43 (2008). 
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Duty 

“The existence and scope of a defendant’s duty is an issue of law to be decided by the court. As 
such, it is generally amenable to resolution by summary judgment.” Eriksson v. Nunnink, 191 
Cal. App. 4th 826, 838 (2011)(internal citations omitted). Importantly, in determining duty, courts 
are “not to decide whether a particular plaintiff’s injury was reasonably foreseeable in light of a 
particular defendant’s conduct, but rather to evaluate more generally whether the category of 
negligent conduct at issue is sufficiently likely to result in the kind of harm experienced that 
liability may appropriately be imposed.” Cabral v. Ralphs Grocery Co., 51 Cal. 4th 764, 772 
(2011)(emphasis in original).  

Put another way, whether a duty is owed is ultimately a question of policy. Specifically, whether 
carving out an entire category of cases from the general Civil Code section 1714 duty rule – that 
persons have a duty to use due care to avoid injury to others - is justified by clear considerations 
of policy. See Pedeferri v. Seidner Enterprises, 216 Cal. App. 4th 359, 365 (2013), as modified 
on denial of reh’g (June 12, 2013). Here, legislative enactment and common law doctrines have 
carved out an entire category of cases relating to peace officers, firefighters and emergency 
service personnel. Civ. Code § 1714.9 (West’s 2016).  

Defendant Favro argues at length regarding the weight to be given certain of the Rowland v. 
Christian, 69 Cal. 2d 108 (1968) criteria, which Plaintiffs Rattary, Morris and the Fire District 
dispute.  Such discussion is irrelevant however, as rather than determining whether an entire 
category of cases should be carved out of section 1714, this Court is tasked with determining 
whether the instant case fits into an already existing category. 

Firefighter’s Rule 

The assumption of risk doctrine provides that plaintiff’s recovery is completely barred where, by 
virtue of the nature of the activity and the parties’ relationship to the activity, defendant owes no 
legal duty to protect the plaintiff from the particular risk of harm that caused the injury. Knight v. 
Jewett, 3 Cal. 4th 296, 314-15 (1992). “The firefighters rule is not a concept separate from the 
doctrine of assumption of the risk, but is an example of the proper application of the doctrine of 
assumption of risk, that is, an illustration of when it is appropriate to find that the defendant owes 
no duty of care. The undergirding legal principle of the firefighter’s rule is assumption of the 
risk.” Hamilton v. Martinelli & Associates Justice Consultants, Inc., 110 Cal. App. 4th 1012, 1025 
(2003)(internal quotations and citations omitted). 

Stated in its most traditional terms, the firefighter’s rule is that which negates liability to firemen 
by one whose negligence causes or contributes to the fire which in turn causes the death or 
injury of the fireman. There are at least four policy justifications for the firefighter’s rule. First, as 
a matter of fairness, police officers and firefighters may not complain of the very negligence that 
makes their employment necessary. Second, they are public employees who receive special 
salary, disability, and retirement benefits to compensate them for confronting the dangers posed 
by that negligence. Third, permitting recovery by those public employees would embroil the 
courts in relatively pointless litigation over rights of indemnification among the employer, the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   06/16/16 

 
 

- 5 - 

retirement system, and the defendants’ insurer. Fourth, the firefighter’s rule is also based upon a 
public policy decision to meet the public’s obligation to its officers collectively through tax-
supported compensation rather than through individual tort recoveries. This spreads the costs of 
injuries to public officers among the whole community, making the public in essence a self-
insurer against those wrongs that any of its members may commit. Hamilton, supra, 110 Cal. at 
1025 (internal quotations and citations omitted). 

Defendant Favro contends that the firefighter’s rule applies to the negligence causes of action 
asserted against him because his allegedly negligent conduct, driving too fast for weather 
conditions and colliding with Engine 43, initiated plaintiffs’ response that placed them in the path 
of the subsequent collision. 

The Fire District argues as a procedural matter that Defendant should not be allowed to assert 
the firefighter’s rule because he failed to allege it as an affirmative defense in his Answer. 
Defendant Favro’s Answer, attached as Exhibit I to the Index of Exhibits filed in support of his 
Motion, alleges Assumption of Risk as the Second Affirmative Defense. As discussed above, 
the firefighter’s rule is simply an application of the assumption of risk doctrine and Plaintiff Fire 
District’s procedural argument fails. 

Plaintiffs, relying on statutory and common law exceptions to the rule, also contend that the 
firefighter’s rule does not bar their claims against Defendant because his independent acts of 
negligence created a reasonable risk of injury to the emergency responders and a jury could 
conclude that Defendant knew or should have known of the presence of the emergency 
responders.  

Plaintiffs are correct that the firefighter’s rule is subject to certain statutory and common law 
exceptions. For example, the rule does not apply to conduct other than that which necessitated 
the summoning of the firefighter or police officer, and it does not apply to independent acts of 
misconduct that are committed after the firefighter or police officer has arrived on the scene. 
Neighbarger v. Irwin Indus., Inc., 8 Cal. 4th 532, 538 (1994). Plaintiffs frame the “independent 
cause” exception and section 1714.9(a)(1) exception as two different inquiries. Here, however, 
the central inquiry overlaps, namely what conduct necessitated the summoning of the 
emergency personnel and what is the scene.  

While this inquiry may at first appear to raise triable issues of fact regarding the nexus of events 
and causation, the firefighter’s rule is at its core a question of duty, and thus, a question of 
policy. Seibert Sec. Servs., Inc. v. Superior Court, 18 Cal. App. 4th 394 (1993) is particularly 
instructive here. Under Plaintiffs’ proposed characterization of the “conduct necessitating the 
emergency personnel” and the emergency “scene”, the precise location of the emergency 
personnel at the time of responding to a need for assistance would be the determining factor of 
the applicability of the firefighter’s rule. As Seibert explained, this would lead to absurd results., 
“there is no point in imposing liability on the defendant whose acts are likely to involve a specific 
police officer, while precluding liability on the defendant whose negligent acts require the 
summoning of an officer at random.” Id. at 409-10.  
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Moreover, it is undisputed that Plaintiffs Morris and Rattary and firefighter Rogness approached 
Defendant Favro as he was getting out of his car to attend to him as he was considered another 
patient having been involved in an accident. (See Defendant’s Statement of Undisputed Material 
Facts at ¶ 7). The Fire District’s objection to this fact is not well taken as the term “another 
patient” comes directly from the Rattary and Morris depositions. 

The Fire District argues that Favro’s conduct was not the cause of Plaintiffs being present at the 
subject scene, but this argument fails to account for the fact that Favro’s allegedly negligent 
conduct and collision created a new situation and scene to which the emergency personnel 
responded. “The fortuitous presence of such personnel cannot mean that any negligent conduct 
which creates a crisis to which such personnel react becomes actionable in tort; the same 
indefensible distinctions and inequities would result as we raised above. Unless the police 
officer or firefighter has come to a specific location to perform a specific immediate duty, and the 
defendant’s unrelated negligent or intentional conduct increases the risks inherent in performing 
that duty this exception is similarly inapplicable. Seibert, supra, 18 Cal. App. 4th at 411. 

The Fire District also argues that under Civ. Code section 1714.9(a)(1) a triable issue of material 
fact exists as to whether Defendant Favro knew or should have known of the presence of a 
firefighter or emergency personnel. “[S]ection 1714.9, subdivision (a)(1) does not create a duty 
of care simply because an officer is injured after his or her presence is known. Rather, it applies 
only where the officer is injured by a separate, subsequent act of negligence that occurs after 
the conduct that necessitated the officer’s presence.” Hamilton, supra, 110 Cal. App. 4th at 1028 
(internal quotations and citations omitted). The alleged act of negligence, Defendant Favro’s 
driving and subsequent collision, was the conduct that necessitated plaintiffs’ presence and 
thus, cannot be grounds to invoke the 1714.9(a)(1) exception. Similarly, section 1714.9(a)(2) 
only applies where the conduct causing injury was itself not the event that precipitated the 
response or presence. 

Plaintiffs themselves argued that but for Defendant’s crash, they would never have entered into 
the zone of danger.  Once plaintiffs became aware of Defendant Favro’s presence they reacted 
as though on duty and as though they had been summoned to deal with those precise hazards. 
  
 4.  TIME:  8:30   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel shall appear. If the tentative ruling set forth in Line 3 is contested, the appearance shall 
be personal. If the tentative ruling set forth in Line 3 is not contested, a telephonic appearance is 
acceptable. 
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 5.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
SPECIAL SET HEARING ON: CLASS CERTIFICATION SET BY COURT 
* TENTATIVE RULING: * 
 
The parties are to appear.  The Court will not call this case until at least 9:00 a.m. and then 
expects to spend substantial time hearing from counsel.  Rather than provide a tentative ruling, 
the Court offers some preliminary thoughts on what it hopes to cover during oral argument.  This 
is not a complete itemization and the parties should be prepared to discuss all issues. 
 
The Court proposes to take each of the three proposed classes/subclasses in turn.  As to each it 
will inquire about the key issues that seem to divide the parties.  However, it will endeavor to 
evaluate each proposed class/subclass and each issue separately, and asks that the parties try 
to minimize the extent to which they make arguments that are irrelevant to a class/subclass -- 
issue then under discussion. (The Court is well aware that some issues overlap and that 
complete separation of the topics is unlikely to be attainable.) 
 
The Court intends to use plaintiffs’ supplemental trial plan (Biehl Decl. Ex. A) to illuminate the 
issues.  Please be prepared to discuss that document in detail.  The Court does not have a 
counterpart document from defendant.  It asks defendant to be prepared to discuss how it would 
intend to present its evidence.  For example, under 2802, there is authority that rather quickly 
shifts the burden to defendant.  If that is so, then what does defendant propose to do at trial? 
 
With regard to the Section 2802 class and subclass, the Court asks plaintiff to explain the 
relationship between the two.  Are all members of the subclass also members of the class?   
Does defendant contest that?  
 
It appears that as to the “independent contractor class” the Court will ask plaintiff to state 
precisely the relief it seeks for the class members.  In addition, it appears that the key issues are 
(i) ascertainability, (ii) typicality, and (iii) most fundamentally: the predominance of common 
issues. It will invite discussion as to each issue, in turn.  As to “predominance”, it notes, 
specially, that in discussing Borello, defendant failed to discuss Ayala; perhaps the most recent 
California Supreme Court authority on point.  Please be prepared to address Ayala.   
 
As to the “independent contractor subclass” the key issues appear to be (i) ascertainability, (ii) 
typicality, (iii) the predominance of common issues, and (iv) adequacy. Again, the Court will 
seek to explore each of these in turn.  With respect to the predominance question, there has 
been limited discussion of the Gattuso concerns.  Both sides should be prepared to address 
that. 
 
With regard to the breach of contract class, the salient issues appear to include ascertainability 
and the predominance of common issues.  However the Court has a preliminary question: do 
plaintiffs continue to pursue both sets of issues (i.e. the “rate endorsement” claim and the 
“individual service call” claims)?  If so, what evidence is there that defendant maintains sufficient 
information in its computer system to permit aggregate proof of all these claims?  How can any 
of these claims be manageably tried?  How will proof of the Cozzitortos’ claims (even if 
successful) establish anything with regard to another contractor? 
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Defendant argues that some of the stations do not have the same contractual relationships as 
others; e.g. locksmith stations, non-preferred stations.  How, if at all, should that affect the 
definition of the class? 
 
Underlying all these issues is a fundamental concern, as always, about manageability and (in 
places) superiority.  The Court expects to delve into manageability issues often. 
 
In addition, there has been relatively little discussion of defendant’s cross-claim.  How, if at all, 
does that affect these issues?  If one or more classes/subclass were certified, how would the 
cross-claim be tried? 
 
By listing these few issues, the Court does not intend to foreclose other arguments the parties 
wish to make.  After brief openings from the parties, the Court does intend to take an active role 
in directing the conversation.  If, in doing that, it does not reach an issue that counsel believes to 
be important to resolution of this motion, please feel free to note it and ask for an opportunity to 
address it. 
 
 
  
 
 
  
 6.  TIME:  8:30   CASE#: MSC14-00305 
CASE NAME: JULIO MORA VS CALIF EXPANDED M 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY JULIO MORA 
* TENTATIVE RULING: * 
 
 The parties are to appear.   

  
 7.  TIME:  8:30   CASE#: MSC14-01996 
CASE NAME: CHARLES HOLLANDER VS. COMCAST 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY CHARLES 
HOLLANDER 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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 8.  TIME:  8:30   CASE#: MSC15-01926 
CASE NAME: RONALD BLASIG VS. BROOKFIELD C 
HEARING ON MOTION TO/FOR ORDER PERMITTING PLTF'S TO PROCEED W/ 
ACTION FILED BY RONALD BLASIG 
* TENTATIVE RULING: * 
 

 As a preliminary matter, the Court orders this case to e-filing effective June 16, 2016.  It 
will issue its standard e-filing order.  Nothing will be paper filed in this case after June 16, 2016.  
Counsel, as well as their support staff involved in e-filing, are urged to review that order 
carefully. 

 The Motion for Order Permitting Plaintiffs to Proceed with the Action in Court is granted.  
Plaintiffs have offered a sufficient showing that Defendant Brookfield violated Civil Code 
sections 913 and 926.  Brookfield has failed to act in accordance with all requirements stated in 
Civil Code Chapter 4, and thus, pursuant to Civil Code section 930, plaintiffs are entitled to 
proceed with litigation of their claims. 
 
Application of Civil Code section 930.  Civil Code section 930, subdivision (a), states, 

The time periods and all other requirements in this chapter are to be strictly 
construed, and, unless extended by the mutual agreement of the parties in 
accordance with this chapter, shall govern the rights and obligations under this 
title. If a builder fails to act in accordance with this section within the timeframes 
mandated, unless extended by the mutual agreement of the parties as evidenced 
by a postclaim written confirmation by the affected homeowner demonstrating 
that he or she has knowingly and voluntarily extended the statutory timeframe, 
the claimant may proceed with filing an action. If this occurs, the standards of the 
other chapters of this title shall continue to apply to the action. 

Defendants argue that Civil Code section 930 is merely a time requirements statute, and 
so, is inapplicable because Defendants have not violated any SB800 time requirements.  
However, the language of the statute applies to “time periods and all other requirements in this 
chapter.”  Civil Code sections 913, 926, and 930 are all contained in Civil Code, Chapter 4, 
Prelitigation Procedure.  Thus, Civil Code sections 913 and 926 are requirements governed by 
Civil Code section 930.  Civil Code section 930 further states that, “[i]f a builder fails to act in 
accordance with this section … the claimant may proceed with filing an action.”  Brookfield failed 
to act in accordance with sections 913 and 926, so Plaintiffs may proceed with the instant 
action.  (It is true, as defendant argues, that plaintiffs filed suit prior to completion of the “pre-
litigation proceedings.”  However, defendant previously sought no remedy other than a stay of 
the litigation; and the question of plaintiffs’ violation of the Civil Code is not before the Court on 
this motion.) 
 
Defendant Brookfield’s Violations of Civil Code section 913.  Plaintiffs assert that Brookfield 
violated Civil Code section 913 by communicating substantively with the plaintiffs outside the 
presence of their attorneys.  Civil Code section 913 states, 

A builder or his or her representative shall acknowledge, in writing, receipt of the 
notice of the claim within 14 days after receipt of the notice of the claim. If the 
notice of the claim is served by the claimant's legal representative, or if the builder 
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receives a written representation letter from a homeowner's attorney, the builder 
shall include the attorney in all subsequent substantive communications, 
including, without limitation, all written communications occurring pursuant to this 
chapter, and all substantive and procedural communications, including all written 
communications, following the commencement of any subsequent complaint or 
other legal action, except that if the builder has retained or involved legal counsel 
to assist the builder in this process, all communications by the builder's counsel 
shall only be with the claimant's legal representative, if any. 

 
 Parties agree that Plaintiffs served Brookfield with a Notice of Claim letter on November 
24, 2015.  (Plaintiffs’ Motion, p. 1:10-13; Defendant’s Opposition, p. 3:1-4.)  Plaintiffs’ Counsel, 
Milstein Adelman LLP (“Milstein”), drafted and sent this Notice of Claim to Brookfield’s counsel, 
Morris, Sullivan & Lemkul, LLP (“Morris”), on November 24, 2015.  (Plaintiffs’ Exhibit 2.)  These 
notices explained that Milstein represented the plaintiffs in the instant action.  The notices also 
stated, “we require that all communications from you, your affiliates, agents and employs, 
and/or respective legal counsel be directed to our office and not to claimants.  Failure to abide 
by the foregoing will lead to the immediate filing of Claimants’ lawsuit pursuant to Civil Code §§ 
915, 920, and 930.”  This letter demonstrates that the notice of the claim was served by the 
claimant’s legal representative, as required under Civil Code section 913.  This letter also 
demonstrates that Brookfield received a written representation letter from plaintiffs’ attorney.  
Thus, Brookfield was required to include plaintiffs’ attorney in all subsequent substantive 
communications with plaintiffs.  

 Plaintiffs assert that Brookfield communicated with Plaintiffs without including counsel 
after receiving notice of the claim on November 24, 2015.  In support, Plaintiffs offer the 
declarations of thirteen Plaintiffs.  All declarations state that “builder” contacted them after 
November 24, 2015 without including Plaintiffs’ counsel. 

 Plaintiffs also offer a copy of an email sent from Morris to Milstein on March 23, 2016.  
(Plaintiff’s Exhibit 4.)  This email attached three letters signed by plaintiffs purportedly seeking 
dismissal from the lawsuit.  The letters stated, “[t]his letter is to inform you that we are 
exercising our right not to participate in the above referenced lawsuit against Brookfield 
Cambridge, et. al. Please dismiss us from the lawsuit.  We do not want you to represent us 
anymore.  We are terminating our relationship with you…  We are currently working with 
Brookfield Cambridge, et. al. to resolve our issues.”     

 The e-mails from defense counsel show there were substantive communications; indeed 
they resulted in plaintiffs’ signing a form asking their counsel to discontinue representing them.  
There is ample evidence that Brookfield communicated with Plaintiffs in violation of Civil Code 
section 913.  

Defendant Brookfield’s Violations of Civil Code section 926.  Plaintiffs assert that 
Brookfield also violated Civil Code section 926 because Brookfield’s communications to the 
plaintiffs conditioned the performance of repairs upon plaintiffs’ dismissal of their actions.  Civil 
Code section 926 states,  

The builder may not obtain a release or waiver of any kind in exchange for the 
repair work mandated by this chapter.  At the conclusion of the repair, the 
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claimant may proceed with filing an action for violation of the applicable standard 
or for a claim of inadequate repair, or both, including all applicable damages 
available under Section 944. 

  Plaintiffs’ declarations state that, “[t]he builder offered repairs to my property in 
exchange for my dismissal from the above-entitled lawsuit.”  The letters in Plaintiffs’ Exhibit 4 
are all dated after the November 24th Notice of Claim.  Milstein also received an identical, 
unsigned letter directly from an additional plaintiff.  (Plaintiffs’ Exhibit 5.)  The offered letter and 
declarations demonstrate that Brookfield sought (and purportedly obtained) releases or waivers 
in exchange for the repair work mandated under SB800, in violation of Civil Code section 926.  

 Plaintiffs’ evidence shows that Defendant Brookfield violated Civil Code sections 913 
and 926.  Brookfield has failed to act in accordance with all requirements stated in Civil Code 
Chapter 4, and thus, has forfeited their SB800 prelitigation protections under Civil Code section 
930.  The Motion for Order Permitting Plaintiffs to Proceed with the Action in Court is granted.  
The stay of litigation is hereby lifted.  Defendants shall file and serve its responsive pleading on 
or before July 18, 2016.  
 
  
 9.  TIME:  8:30   CASE#: MSL15-02505 
CASE NAME: CREDITORS VS ROBLES 
HEARING ON MOTION TO/FOR TERMINATING SANCTIONS, STRIKING DEF 
ANSW FILED BY CREDITORS ADJUSTMENT BUREAU, INC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  
10.  TIME:  8:30   CASE#: MSL15-03247 
CASE NAME: FARMERS INSURANCE VS DIAZ 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY ALYSSSA 
MICHELE BOND 
* TENTATIVE RULING: * 
 
There is no proof of service in the file. As a result, the Court cannot confirm that any other party 
had notice of this hearing. The motion is therefore denied without prejudice. If defendant can 
prove that the motion was served on all parties, the defendant should bring such proof to the 
hearing, and the court will consider it 

 


